
 

Managed Funds and Community Foundations 

 

Overview: 

CFC has become aware of new discussions related to Managed Funds. Concern has been 
raised as to whether or not community foundations, in the offering and use of the managed 
fund structure, are bumping up against provincial securities legislation and national 
securities regulation policies, and are potentially in conflict with the registrations and 
regulations.  

Managed funds have long been defined by community foundations as: a fund held by the 
community foundation on behalf of another organization where the assets remain the 
property of the charitable organization. The community foundation shares its administrative 
and investment management services and typically charges the organization a fee to offset 
the costs. 

CFC has conducted research and analysis on the current practices of community 
foundations, and has sought a legal opinion related to managed funds. The narrative below 
provides a summary of the learnings.  

We caution that this is a preliminary review and must be received that way.  The views 
expressed in this memo may change after more detailed consideration of the facts and 
learning more about a particular community foundation and its managed funds and capital 
pool operation. Further, securities regulatory policies are changing and evolving rapidly, 
including policies relating to not-for-profit organizations. 

Background: 

On the basis and understanding that a Community Foundation (CF) will operate a managed 
fund through which the pool of capital established and administered by a CF is for its own 
benefit and for the benefit of other participating registered charities (“Participants”).  While 
each fund is tracked by the CF, the investments are treated and executed as essentially a 
single capital pool. Accordingly, this memorandum assumes a CF runs a single pool of 
capital with multiple participation arrangements (executed through managed fund 
agreements) in that pool. This assumption drives this analysis and is directed at those facts. 

This memorandum refers to the “capital pool” and a CF’s “capital pool operation”. 

Conclusions: 

Through discussions with legal counsel, it has been indicated that a CF that hosts and 
invests managed funds likely triggers registration as an investment fund manager (IFM) 
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under securities legislation in Canada.  While that conclusion is arguable, it is believed that 
a securities regulator could see a CF as requiring registration as an IFM today. 

A CF may also trigger registration as a dealer under securities legislation in Canada. While 
the case for dealer registration, in isolation, is not as compelling as the case for IFM 
registration, it will be difficult for a CF to avoid dealer registration if it is found to have 
triggered IFM registration. 

A CF likely doesn’t trigger adviser registration under securities legislation in Canada. 

Options: 

1. Exemption: It has been recommended that a CF seeks exemption from all three 
registration requirements in connection with operating the capital pool on behalf of 
itself and participants. There is recent Ontario precedent in the not-for-profit sector 
granting such exemption.  

The decision of the Ontario Securities Commission (OSC) in One Investment 
(discussed below) is this precedent. While the factors of the One Investment case 
can be distinguished from a CF’s capital pool operation in some important respects, 
there are many parallels and this precedent will make it more difficult for a CF to 
maintain a position that it does not require registration under securities legislation in 
Canada in any capacity. 

2. Registration: It has been recommended against seeking registration on the basis 
that it will be novel, expensive and time-consuming to obtain the registration and it 
will represent an ongoing burden.  

It is the view that a CF can achieve everything it needs to conduct its capital pool 
operation by getting an exemption from registration. 

3. Maintaining the status quo: Each CF has the option of maintaining the status quo 
(i.e., not seeking either registration or an exemption from registration). Based on 
analysis presented in this memorandum, a CF can raise arguments against all three 
categories of registration. Given those arguments, together with the profile of the 
Participants, it is believed that a securities regulator is unlikely to sanction a CF if its 
capital pool operation came to light in the regulatory environment that prevails today. 
A CF could augment its status quo approach by engaging in a mitigation strategy 
focussed on recasting the Participation Agreement (managed fund agreement) to 
reflect a co-operative approach to co-investment rather than a management 
arrangement. However, the regulatory environment is evolving rapidly, which may 
leave a CF exposed over time, even in the relatively near term. Given the One 
Investment decision, it may already be too late to be comfortable with a status quo 
approach, with or without a mitigation strategy. 
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4. Discontinue offering managed funds: Upon review, evaluation, and risk analysis, 
a CF may determine that discontinuing the managed fund offering is in their best 
interests. Current managed funds would require an exit strategy of which options 
could include: converting managed funds to permanent agency funds or returning 
managed funds to the participating organization. 

What’s next: 

CFC recommends each CF that hosts managed funds to take the following initial steps: 

1. Thoroughly review the detailed analysis below.  
2. Seek additional legal advice specific to your foundation, its practices and policies. 
3. Review your fund agreements for managed funds and investment policy statement 

(section specific to managed funds).  
4. Host a discussion with management and/or your board of directors to brief the team 

and explore your practice of managed funds, the implications of managed funds on 
your portfolio, the role of your investment committee, and the various options 
(registration, exemption, status quo), etc.  

Analysis: 

There are three categories of registration under securities legislation in Canada; namely: 

(a) Dealer; 

(b) Adviser; and 

(c) Investment Fund Manager (IFM). 

Broadly speaking, all three registration categories could be said to apply to a CF.  The IFM 
registration category poses the most substantial risk for a CF. 

The three categories of registration are interconnected in the fact scenario CFC has 
presented.  A complete analysis requires addressing the dealer and adviser categories 
before focusing on IFM. 

(a) Dealer Registration Requirement 

CONCLUSION:  Some risk that a CF triggers the dealer registration requirement.  

(i) Breaking down the Dealer Registration Requirement 

In order for the dealer registration requirement to apply, we need a “security” that is “traded” 
by a CF in the course of conducting a trading “business”. Those are all defined terms or 
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fundamental concepts in applicable securities legislation. Each is addressed under the 
subheadings below. 

1. “Security” 

The only security that might exist in this case would be the “participation” of the Participants 
in the capital pool. If we can point to something in the nature of a “fund unit” or a “certificate 
of participation”, we might have a security here. Even the exercise of tracking a Participant’s 
precise entitlement in the capital pool might suggest that the entitlement is or could be 
expressed as a fractional interest. That is the essence of a fund unit, whether certificated or 
not. 

Even if all that exists is the Participation Agreement between a CF and a Participant, that 
might constitute an “investment contract”, which is a category of security under securities 
legislation in Canada.  An investment contract involves one party (the investor) relying on 
another party (the issuer of the investment contract) to do something for the benefit of the 
first party to create value. It is an extremely elastic concept and is used by the regulators to 
invoke securities regulation to protect the public interest or uphold the integrity of the capital 
markets. 

If there is no security, then the dealer registration requirement is not triggered. It is believed 
that these participations involve some form of security. 

The configuration of  a CF with the Participants is very “fund-like”. The CF behaves in much 
the same way as an IFM behaves vis a vis the funds it administers. The CF has much the 
same relationship with the Participants as an IFM has with the investors who invest in the 
IFM’s funds. Funds issue securities. Those parallels make it more likely that a securities 
regulator would find that a CF’s capital pool is issuing securities. That finding would increase 
the risk of the CF triggering the dealer registration requirement. 

There are some mitigating factors. This is not a scenario which yields a conventional 
security. It is believed the Participants would not regard themselves as holders of securities 
in this context, and that they would not regard the CF (or a “fund” created by a CF) as issuer 
of such securities. It is quite reasonable to conclude that this is simply a collection of 
registered charities operating in a co-operative manner to maximize legitimate charitable 
objectives. 

There is an opportunity for a CF to maintain a low risk profile for triggering the dealer 
registration requirement by having the Participation Agreement remain vague on the nature 
of the relationship between the Participants and CF – emphasizing the cooperation and 
downplaying the reliance. However, this does not eliminate the possibility that a securities 
regulator could find a security here. 

The One Investment decision (discussed below) involved investment pooling vehicles 
similar in many respects to a CF’s capital pool. It was conceded in that case that the 
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investment pooling vehicles would be issuing securities to the participating municipalities. 
The One Investment decision will make it more difficult for a CF to argue that it is not issuing 
securities of the capital pool to Participants. 

2.  “Trading” 

If there is a security, then it needs to be considered as to whether the activity of a CF in that 
regard is a trading activity. 

The term “trade” is defined in securities legislation in Canada to mean, in its primary sense, 
the sale of a security for valuable consideration. If there is a security, then a CF is trading in 
that security with the Participants for valuable consideration (i.e., the amount contributed to 
the pool). 

3.  “Business” 

If there is a security, and if a CF is trading that security with the Participants, then it needs to 
be considered as to whether that trading activity conducted by a CF is a business activity. 

It is not always a simple matter to determine whether an activity is a business activity. 
Clearly, it is essential that there be some element of consideration involved, some form of 
revenue or benefit.  While one would not normally think of a not-for-profit organization as 
operating a business, it can arise. This is borne out by recent regulatory trends in this space. 
In those cases, the regulators place great emphasis on the parallel between what the 
not-for-profit organization is doing and what a commercial registered dealer would do. To 
that end, the “fund-like” qualities of a CF’s capital pool operation create vulnerability. 

A principal weakness here is the fact that a CF typically charges fees for the services it 
performs for the benefit of the Participants. Anything referred to as a “fee” is problematic 
when trying to avoid characterization as a business. The question is whether the fees 
charged by a CF to the Participants represent merely a recouping of administrative costs or 
constitute actual profit. The more the revenue represents actual profit, the greater the risk of 
a CF being seen to carry on a business. 

It seems clear that a CF isn’t generating any revenue from the discrete act of arranging 
participation in the capital pool. That would be akin to a selling commission on a trade of 
securities, which would be very unhelpful in any effort to avoid dealer registration. While the 
absence of direct commission-like revenue is helpful, it is not dispositive. Securities 
regulators are quite prepared to look elsewhere in the operation to find revenue and profit. 
They apply a “but for” test – but for the arrangement and those participations, a CF would 
not generate the fee revenue in its capital pool operation; therefore, a CF is in the business 
of trading those “participation securities”. The fees charged by a CF could be enough for a 
motivated regulator. 
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(ii) Assessment of the Dealer registration requirement 

If the dealer registration requirement is considered in isolation, it is believed there is some 
risk that a CF will trigger dealer registration. However, taken in the context of the other 
registration requirements, particularly the IFM registration requirement, there is greater risk 
that a CF triggers dealer registration, notwithstanding the mitigating factors described 
above. Further, the recent decisions and regulatory trends in the not-for-profit sector make it 
prudent for a CF to be proactive and seek an exemption from the dealer registration 
requirement, together with an exemption from the other registration requirements discussed 
below. 

(b) Adviser Registration Requirement 

CONCLUSION:  It is unlikely that a CF triggers the adviser registration requirement. 

(iii) Breaking down the Adviser Registration Requirement 

In order for the adviser registration requirement to apply, a CF needs to be in the “business” 
of advising “others” as to investing in or buying and selling of “securities”.  These are 
addressed in the subheadings below. 

1. “Others” 

The Participants have the ability to get the money back, so it is “their money”. That makes 
the Participants “others” for the purposes of the adviser registration requirement. 

2. “Buying and Selling Securities” 

The “securities” we are talking about here are the actual securities in the investment 
portfolio of the capital pool administered by a CF. Those definitely are securities for the 
purposes of securities legislation. 

The biggest saving grace here is the fact that a CF engages registered portfolio managers 
(PMs) to run the actual investment portfolio. The registered PM firms do the advising in 
respect of the buying and selling of securities. There is no evidence to indicate that a CF or 
its personnel actually select investments or tailor advice to the specific needs of others 
(namely, the Participants). 

The fact that there are registered PMs involved means that securities regulators won’t see a 
void that needs to be filled by finding a CF to trigger adviser registration. Further, the fact 
that the CF is dealing with other not-for-profits rather than individuals likely means that 
securities regulators will not be highly motivated. 

There is a small element of concern around a CF’s role in selecting the PMs that will, in turn, 
manage investments for others (the so-called “manager of managers”) and the fact that a 
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CF also sets the investment objectives that govern the resulting capital pool. This is not 
viewed as a meaningful risk. 

3.  “Business” 

For the record, and for reasons set out above in the reference to the dealer registration 
requirement, it may be possible to find that there is a business activity being conducted by a 
CF vis a vis the Participants. 

(iii) Assessment of the Advisor registration requirement 

It is believed to be highly unlikely that a securities regulator would conclude that a CF 
triggers the adviser registration requirement. However, given the recommendation that a CF 
seek exemption from the dealer and IFM registration requirements, it is prudent to seek 
exemption from the adviser registration requirement too, even if only to eliminate concern 
about a CF being a “manager of managers”, as described above. 

(b) IFM (Investment Fund Manager) Registration Requirement 

CONCLUSION: The greatest concern is with the IFM category of registration. A securities 
regulator could make an arguable case that a CF triggers the IFM registration requirement. 

(i) Breaking down the IFM Registration Requirement 

An IFM is a person or company that “administers” the business and affairs of an “investment 
fund”. In broad terms, that describes a CF’s relationship vis a vis the capital pool it 
established and administers, to which pool the Participants contribute their own funds. If a 
CF established a subsidiary to operate a fund, the subsidiary’s relationship to the Fund 
could also be described the same way. These terms are addressed under the subheadings 
below. 

1. “Investment Fund” 

In order to be an IFM, you need an investment fund. There is an arguable case that a CF’s 
capital pool could be construed to be an investment fund. 

The term “investment fund” is defined in securities legislation to mean a “mutual fund” or a 
“non-redeemable investment fund”. These terms are addressed under the sub-subheadings 
below. 

i. “Mutual Fund” 

The term “mutual fund” is defined in securities legislation to mean an issuer whose primary 
purpose is to invest money provided by its security holders and whose securities entitle the 
holder to receive on demand, or within a specified period after demand, an amount 
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computed by reference to the value of a proportionate interest in the whole or in part of the 
net assets of the issuer. 

The capital pool administered by a CF is like a mutual fund, at least in a general sense. 
Money from investors (i.e., the Participants) is pooled together for common investment. 
Each Participant is entitled to take its money out of the pool at any time. The only way to 
determine the Participant’s entitlement in the pool is to calculate the Participant’s 
proportionate share of the value of the net assets in the pool (that’s net asset value or NAV). 
A CF’s capital pool checks the main boxes for mutual fund status under securities legislation 
in Canada. 

Ordinarily, there would be a conventional legal form constituting the mutual fund. For 
example, a mutual fund might be formed as a trust and be governed by a trust agreement 
like a declaration of trust. There is no conventional trust agreement here. However, it is 
possible that a trust relationship could be inferred from the relative roles of the CF, on the 
one hand, and the Participants, on the other.  

While conventional trust documents would make a more compelling case that a CF is 
operating a mutual fund, the absence of clear documents to that effect does not preclude a 
finding that mutual fund status is achieved. A securities regulator might reach a similar 
conclusion. 

If it isn’t a mutual fund trust, then what is the nature of the legal relationship? Is it a 
partnership? Is it a bailment (an act of delivering goods to a person or party to whom goods 
are delivered for a particular purpose, without transfer of ownership)?  Legal counsel does 
not see the alternatives being more compelling than the mutual fund trust characterization, 
given all the other parallel factors. Further, the Ontario Securities Commission’s decision in 
One Investment only serves to heighten the concern that a securities regulator will find the 
capital pool to be an investment fund. 

ii. “Non-Redeemable Investment Fund” 

To complete the analysis, if a CF’s capital pool is not a mutual fund, it might still be a 
non-redeemable investment. That term is defined in securities legislation to mean an issuer 
whose primary purpose is to invest money provided by its security holders, where the issuer 
does not invest for the purpose of controlling investee issuers, and is not a mutual fund. 

If investment fund status is to be ascribed to a CF’s capital pool, it is more likely to be done 
on the basis that it is a mutual fund, not a non-redeemable investment fund. 

iii. “Fund-Like” 

Even if a CF’s capital pool is not strictly within the definition of investment fund, it has many 
fund-like features. There is the pooling of assets for common investment, professional 
investment management, central administration, fees charged to participants, and 
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involvement of multiple participants. There is reliance by the Participants on a CF to make it 
all work as intended. 

While the fees are relatively modest and substantially reflect cost recovery, there are other 
benefits for a CF in running the capital pool, such as the enhanced credibility that flows from 
association with a larger pool of assets. 

The net effect of these features and motivations is to make a compelling parallel between a 
CF and a commercial IFM. A strong parallel like this has moved securities regulators into the 
not-for-profit space in recent cases. In particular, the One Investment decision. 

2. “Administers” 

Assuming the capital pool is an investment fund, a CF triggers IFM registration if it 
administers the business and affairs of that investment fund. Clearly, the CF is in charge. 
The CF draws up the plan for the capital pool. It picks the PMs. It sets the investment 
objectives and parameters. It invites others to participate, or at least has the final say on 
who joins. It is not difficult to cast a CF in the role of administrator. 

3. “Business” 

The business trigger is slightly different for an IFM. An IFM doesn’t have to be “in the 
business of administering an investment fund”; rather, it must “administer the business and 
affairs of an investment fund”. Either way, there must be a business operation involving an 
investment fund in order to trigger IFM registration. 

For these reasons, and to the extent set out above in the discussion of the dealer 
registration requirement, it is possible to find that there is a business activity being 
conducted by a CF vis a vis the capital pool. 

(ii) Assessment of the IFM registration requirement 

A securities regulator could make an arguable case that a CF triggers the IFM registration 
requirement. In light of the One Investment decision, however, it is unlikely that a securities 
regulator would be persuaded that the IFM registration requirement does not apply to a CF. 

(c) CRA’s Position 

In the context of private foundations which cannot carry on a business, Canada Revenue 
Agency (CRA) has stated publicly (in CRA Policy Commentary reference number CPC-023) 
that a charity will not be considered to carry on a business activity where it manages 
investment assets of other charities at “below-market rates” as this will be seen as 
“promoting the efficiency of other charities”. CF’s are primarily public foundations or 
charitable organizations. It is believed this is either charitable for the same reason or could 
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be a related business.  It is expected that the rates charged to the Participants by a CF for 
administering the funds in the capital pool are below-market rates. 

The fact that CRA does not see these pooled investment arrangements as a business 
activity is helpful but is not likely to be persuasive to a securities regulator. Similar 
arguments have not persuaded the securities regulators in other recent not-for-profit 
circumstances. 

Recent Trends: 

(i) One Investment decision 

The OSC decision in the matter of One Investment and One Joint Investment Board dated 
November 23, 2018 has bearing on a CF’s capital pool operation. 

https://www.osc.gov.on.ca/en/SecuritiesLaw_ord_20181206_213_local-authority.htm 

One Investment is a not-for-profit corporation without share capital incorporated on July 10, 
2018 for the purpose of making high-quality investment management available to smaller 
municipalities that do not have in-house expertise or financial resources to obtain such 
advisory services on their own. One Investment was formed by Local Authority Services (a 
not-for-profit non-share corporation mandated to work with Ontario municipalities to help 
realize lower costs, higher revenues, and enhanced staff capacity through co-operative 
procurement efforts and innovative training, programs and services) and CHUMS Financing 
Corporation (a not-for-profit corporation established by the Municipal Finance Officers’ 
Association of Ontario, which provides advice and services in the area of municipal finance 
to Ontario municipalities and municipal financial officers and staff). 

One Investment operates on the basis of a not-for-profit, cost recovery model. 

One Investment provides investment management or investment advisory services to 
participating municipalities, primarily geared toward ensuring that investments satisfy all 
requirements of legislation applicable to municipalities. 

The investment pools to be operated by One Investment will be investment funds, including 
some that will be mutual funds. The investment pools will issue “units” to participating 
municipalities. 

The OSC granted One Investment an exemption from the dealer, adviser and IFM 
registration requirements in operating the investment pools under the terms of the decision 
document on various conditions, including performing know-your-client assessment of each 
municipality to understand its financial objectives and risk tolerance, and reporting 
requirements.  
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(ii) Concessions made by the applicants in the One Investment decision 

The One Investment decision was sought and issued before One Investment commenced 
its operations. It would appear that the applicants took “the high road” and elected to 
concede the application of all three registration requirements. Whether or not the applicant 
could have raised compelling arguments that the registration requirements did not apply, is 
a moot point now. Consequently, the One Investment decision is a weighty precedent for the 
application of all three registration requirements in circumstances similar to a CF’s capital 
pool operation. 

(iii) Distinguishing the One Investment decision 

The One Investment decision involves One Investment actually providing investment 
management and advisory services. A CF does not do that. It is believed that the provision 
of investment management and advisory services is a registrable activity of the highest 
order and triggers the adviser registration requirement. On the facts presented, legal 
counsel believes a CF does not trigger adviser registration. 

While this distinction is useful, the balance of the One Investment decision continues to 
have bearing on a CF insofar as the dealer and IFM registration requirements are 
concerned. 

What’s next: 

CFC is considering how to pilot an exemption request by one community foundation. 
If your foundation is interested in supporting a pilot exception filing—either 
financially, or by leading the filing, please get in touch with CFC.  

Currently, Vancouver Foundation is at the initial stage of working through the process to 
submit a request for exemption in British Columbia. More details and learning to follow as 
our colleagues navigate this process. 

 
Questions: 

1. If my CF has managed funds, do I need to stop running them?  

The decision rests with each individual community foundation. See the three options 
for consideration: registration, exemption, status quo. For more information on 
managing risk, review these resources: Imagine Canada Risk Management Basics 
and CPA’s 20 questions not-for-profit board directors should ask about overseeing 
management of risk 

2. Does this also apply to flow through funds?  
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This memo applies to all funds that are not the assets of a community foundation 
where ownership is retained by another charitable organization, and where assets 
are invested by the community foundation.  

3. How long and to what expense would an exemption filing take?  

It is estimated that the process can take anywhere from 1 to 6 months and an 
approximate cost would be 30-45K. The key variable is the time it will take for the 
regulator to review, ask questions, and negotiate.  

4. Securities legislation is provincial. How does this important information vary from 
province to province?  

While securities legislation and regulation is conducted provincially, securities bodies 
across Canada have subscribed and adopted the national regulatory policies and 
procedures.  

5. Does CFC have a managed fund template that reflects these issues?  

CFC has a managed fund template available here. This template does not remove 
the concerns discussed in this document related to securities legislation and 
regulation. There is no assurance that the template will be effective to reduce or 
eliminate the risk that a CF may be found to trigger registration under securities laws. 

6. How does this relate to Agency Funds?  

The key issue is centered on the ownership of the asset. As a CF owns the assets of 
Agency Funds, this is not an issue for this format of funds.  
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